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Court of Appeals of the District of Columbia. 


No. 4391. 

Wallace Payne, Appellant, 
vs. 

Margaret Payne 


In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 31048, Adm. Poe. 70. 

Estate of John Robert Payne, Deceased. 


This petitioner, Wallace Payne, states to the Court as follows: 

1. This petitioner, is a citizen of the United States, resides and 
has his domicile at Crest Hill in the State of Virginia; is father and 
sole next of kin of John Robert Payne, deceased, and files this pe¬ 
tition in his own right. 

2 Margaret Payne, widow of said decedent and Administratrix 
of his estate under letters of administration issued September 25, 
1923. by this Court lias, as such administratrix, tiled herein two 
inventories purporting to contain a true statement of all the goods, 
chattels, moneys and credits of the deceased which are hv law to be 
administered and which have come to her possession or knowledge, 
to wit, inventory of money and debts filed October (>, 1923, and in¬ 
ventory of appraised personal estate tiled February 4, 1924, but 
this petitioner is informed and believes and so avers that the said 
inventories are not, and that each of them is not, true and that the 
said administratrix has concealed and has in her hand and has 
omitted to return in cither of said inventories parts of said decedent's 
assets which are and then were within her knowledge, and that among 
the said assets of the decedent's estate and so omitted from said in¬ 
ventories are the following viz: Check or proceeds of check from 
U. S. Veterans’ Bureau, dated June 30, 1923, for $37.50 payable to 
the order of John Robert Payne. 

Due from U. S. Veterans' Bureau for 7 davs ending Julv 7, 1923, 
$31 50. 

Due from Mrs. Morris, Mother of said Margaret Payne, for money 
loaned to her by the decedent, $3,000. 
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Due from Lem Morris for money loaned to him by the decedent 
in March, 1923, about .$700, or $800. 

2 Balance due on a promissory note dated October, 1022, en¬ 
dorsed by Nathan Wartham, for about $25 or $30, on which 

about $8 was paid. 

Due from Standard National Bank about $700 or $800. 

Due from Park Savings Bank —. 

Due from other banks —. 

Bank stock or other interest in Standard National Bank, about 
$500. 

Interests as stockholder or otherwise in other banks —. 

Moving Picture stock, about $500. 

Cash on hand at time of death of decedent —. 

1 open face gold watch. 

1 closed face gold watch. 

1 3 diamond snake ring. 

1 player piano and bench, worth about $550. 

Household goods including console table & mirror, dresser, chif¬ 
fonier, chest, table, 4 chairs, chilforobe, oval mirror, 2 day beds, 2 
rugs, kitchen table, refrigerator, etc. 

Apartments Nos. 5 ami 12 in “Maxwell Apartments,*’ 1410 Clifton 
Street N. \V. 

3. The notice required by Section 312 of the Code D. C. was not 
given at or prior to the appraisement of the Touring Car mentioned 
in said inventory tiled February 4. 1024, but said appraisement was 
made in the absence of this petitioner and without knowledge bv 
him of the time or place thereof. The decedent purchased said 
car April 10. 1023, at a cost of $1,225 and had run it not more than 
500 miles and it was. at the time of his death July 7, 1023, fairly 
worth $1,000 since which time the said Margaret Payne has kept it 
in constant use and caused the depreciation, if any, in value. 
Wherefore this petitioner prays as follows: 

1. That process issue requiring the said Margaret Payne, Ad¬ 
ministratrix as aforesaid, to appear and answer this petition. 

2. That the said Administratrix he required to file additional 

inventories and make return therein of said omitted assets. 

3 3. That such other and further proceedings be had as may 
be requisite in the premises. 

WALLACE PAYNE. 

State of Virginia, 

County of Fauquier, ss: 

Wallace Payne says upon his oath that the statements contained 
in the foregoing petition bv him subscribed are true as he verily 
believes. WALLACE PAYNE. ‘ 


Subscribed and sworn to before me this 3rd dav of March, A. D. 

9 / 

[notarial seal.] THEODORE S. MOORE, 

X of ary Public. 

My commission expires May 3rd, 1027. 
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(Endorsement: Petition of M allace Payne as to assets omitted from 
inventories. Filed Mar. 5, 1924. James Tanner, Register of Wills 
I). C.. Clerk of the Probate Court.) 

4 Answer of the Respondent, Margaret Payne, to the Petition 

of Wallace Payne. 

The answer of the respondent, Margaret Payne, to the petition of 
Wallace Payne, respectfully shows unto the Court as follows: 

1. She admits the allegations of Paragraph 1 of said petition. 

2. She admits that as the administratrix of the estate of John 
Robert Payne, she tiled in the Court an inventory of appraised per¬ 
sonal estate and an inventory of moneys and debts of said estate, but 
denies that either of said inventories is in any respect untrue. 

Further answering said paragraph of said petition, she avers that 
the said inventories truly and correctly represent the personal estate 
of said decedent, save in so far as they may be changed or modified 
hy the averments of this answer. She denies that as such adminis¬ 
tratrix, she has concealed any part of the estate of said decedent, 
which has come into her hands, and denies that she has omitted 
to make return of any property belonging to said estate, save in so 
far as may hereinafter be more particularly set forth. Respecting the 
said itemized statement contained in said paragraph of said petition, 
which it is therein claimed and she failed to make return, she makes 
answer thereto seriatim as follows (for convenience in answering, said 
items have l een designated alphabetically): 

5 (a) Respecting the check dated June 30, 1923 for $67.50, 
she avers that said check was received by her late husband, 

John Robert Payne, during his lifetime and following his custom 
in this regard, he directed her to endorse the same which she did, 
and the said check was deposited for collection in the Standard Na¬ 
tional Rank in the District of Columbia in an account jointly in the 
name of the decedent and this respondent, and whatever moneys 
were in said joint account at the time of the death of the decedent, 
as she is advised hy counsel became her sole property, and upon such 
advice she avers that she is not required to make any accounting 
therefor in the estate of said decedent. 

(h) Respecting the sum of $31.50 alleged to be due the decedent 
from the United States Veterans’ Bureau for seven days ending July 
7, 1923, she avers that said sum has not been paid. 

Further answering respecting this, she says that she did not inform 
her counsel concerning this amount due decedent because she had 
not received il and did not think it would he necessary to report this 
until it had been received, but that she is willing to have this treated 
as a debt due the decedent, which will he accounted for by her in 


due course, after it has been paid. 

(c) Respecting note of Mrs. Morris for money loaned in the sum 
of $3,000 she avers that said loan was made bv decedent and re¬ 
spondent out of their joint moneys and that the note representing 
said loan dated September 1, 1920 is payable jointly to the decedent, 
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John R. Payne and this respondent, Margaret Payne, and that upon 
advice of counsel, she avers that upon the death of decedent 
b all of 1 1 is right, title and interest in and to said note was ex¬ 


tinguished and she thereby became the sole owner thereof. 
For this reason she has not tiled any account respecting said note. 
(fl) Respecting amount stated as $700 or $N0() claimed to be due 


decedent by Rem Morris foi 
March, 1923, this respondent 


money loaned to bim bv decedent in 

• t 

says that she has no knowledge of any 


such loan, and upon information and belief avers that no such loan 


was ever made bv decedent. 


('*) Respecting promissory note dated October, 1922 endorsed 
by Nathan Wortham for about. $2o or $30 on which about $S was 
paid, respondent avers that a note made by Nathan Wortham, dated 
October 14, 1922, purporting to show a balance of $2o due thereon 
did come into her possession. 

Further answering respecting this, she says that she did not report 
this to the Court, nor advise her counsel concerning it for the reason 
that she was and is doubtful as to whether the note is collectible, 
and she did not think that she had to make any return to the 
Court concerning it until such time as she might be able to make 
collection thereof. 


(/) Respecting amount claimed to be due decedent from Stand¬ 
ard National Rank in the sum of $700 or $S00, she avers that no 
sums whatever arc due by said bank to the estate of said decedent. 

Further answering respecting this, she says that during bis life¬ 
time decedent and respondent did have a joint account in the Stand¬ 
ard National Rank, and upon advice of counsel she avers that upon 
the death of decedent all of his right, title and interest in any 
moneys in said bank was extinguished and that she then became 
the sole owner of any moneys deposited in said joint account, and 
upon such advice she avers that she is not called upon to make any 
return thereof as administratrix of the estate of said decedent. 
7 (y, h, and ?) Respecting amounts claimed to be due de¬ 

cedent from Park Savings Rank and other Banks, as well as 
bank stock or other interest in Standard National Rank, respondent 
says that decedent had no sums due him from the Park Savings 
Rank or any other banks, nor was he the owner of or interested in 
any stock of the said Standard National Rank. 

( j) Respecting the allegation concerning any alleged interest of 
decedent as stockholder or otherwise in any other banks, respondent 
says that decedent bad no such interest as in said petition claimed. 

Further answering said portion of said paragraph, she avers the 
fact to l>e that during bis lifetime decedent with respondent pur¬ 
chased out of their joint moneys twenty shares of the capital stock 
of the Ranking Trust A: Mortgage Co.; that said interest is repre¬ 
sented bv certificate of stock No. 2tk*> of the said Ranking Trust <fc 


Mortgage Co. for twenty shares of its capital stock, issued in the 
name of Mr. and Mrs. J. R. Payne, and she is advised by counsel 
that the said stock was held by decedent and herself as tenants in 
the entirety, with right of survivorship, and upon the death of de¬ 
cedent, his interest in said stock was extinguished and she then be- 
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came and is now the sole owner thereof, and therefore, as she is ad¬ 
vised, she is not required to make any accounting to the Court 
therefor. 

(/•) Respecting the claim that decedent was the owner of moving 
picture stock of the value of about $100, respondent denies that the 
decedent at the time of his death was the owner of stock of any such 
description. Respecting this, she avers the fact to he that during 
his lifetime decedent, with respondent, purchased certain shares of 
stock in a moving picture enterprise, but that this stock was sold 
during the lifetime of decedent and at the time of his death 

8 he did not have any interest in any stock of such description. 

(/) Respecting cash on hand at the time of the death of 
decedent, she avers the fact to he that at the time of his death he 
had in his possession, as she is informed, the sum of $4 in cash, and 
that after his death said sum was turned over to respondent and used 
by her in connection with the expenses incident to the last illness 
of said decedent. 

(in, n, and o) Respecting the items, (in) one open-face gold 
watch, (/<) one closed-face gold watch, and (o) one three-diamond 
ring, respondent admits that she has said articles of property in her 
possession. In connection therewith she says that the said articles 
are of small intrinsic value and that she did not make return of 
said property in the inventory because it was her intention to per¬ 
sonally distribute said articles of jewelry to the father and brothers 
of decedent. That since she has informed her counsel that she 
has these articles of jewelry in her possession, he lias advised her 
that they are a part of the estate ami she will therefore have them 
appraised and return an inventory covering same. 

(/>) Respecting the claim concerning one player piano and bench 
worth about $.">50, respondent says that said article is not the prop¬ 
erty of the estate of decedent; that the piano player referred to 
in said petition was purchased hv respondent, she giving as part 
payment therefor a piano which was her sole and separate property, 
and paying the balance in cash. That the estate of decedent has no 
interest therein. 

(//) Respecting the articles of household furniture enumerated 
in said petition, respondent avers that none of the said articles be¬ 
long to the estate of decedent. 

Further answering she avers the fact to he that the said articles 
were purchased by her as her sole and separate estate, or 

9 by herself and the decedent jointly, in which latter case the 
title to said articles of property was held by them as tenants 

by the entirety, and that upon the death of the decedent all of his 
rights, title and interest in said property was extinguished and said 
articles of property are now owned by respondent. 

(/•) Respecting Apartments 5 and 12 in the “Maxwell Apart¬ 
ment”; 1419 Clifton Street, N. \\\, respondent says that said apart¬ 
ment building known as the “Maxwell Apartment” is owned by a 
bodv corporate, and that said apartments in said apartment house 
were sold on what is known as the cooperative purchase plan; that 
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the title to said real estate, improved by said apartment known as 
the “Maxwell” is owned by a body corporate and shares of srock 
in said body corporate are sold to purchasers of apartments on the 
cooperative plan, which purchases under the by-laws of said body 
corporate entitles the purchaser to the use and occupation of said 
apartments; that the said apartment No. •"> was purchased and fully 
paid for out of the joint moneys of decedent and respondent, and 
that a certificate of stock of the body corporate aforesaid was is¬ 
sued in the joint names of decedent and respondent; that the said 
apartment No. 12 was only partly paid for tit the time of the death 
of decedent; that till of the payments which were made on said 
apartment up to the time of his death were so made out of the joint 
moneys of decedent and respondent and that the beneficial interest 
in the shares of stock of the body corporate aforesaid which was to 
represent purchase of said apartment on the cooperative plan was 
held jointly by the decedent and respondent as the owners of the 
equitable interest in the said shares of stock of the said body cor¬ 
porate represented by the payments which had been made thereon 
up to the time of the death of decedent; that since his death 
10 respondent has kept up the payments in accordance with the 
contract of purchase, out of her own moneys. 

Further answering respecting said apartments, respondent says 
that Mie is advised by her counsel that all of the right, title and in¬ 
terest in said apartments was held and owned by decedent and re¬ 
spondent during his lifetime as tenants by the entirety, and 
that upon the death of the decedent, all of his right, title and in¬ 
terest therein was extinguished and respondent thereby became 
and ever since has been the sole owner of all of the right, title and 
interest in said apartments. 

She is further advised, and upon such advice avers that the estate 
of decedent has no interest in said apartments and therefore she is 
not required to make any accounting to this Court therefor. 

2>. Answering the allegations of Paragraph 2> of said petition, this 
respondent admits that the notice required l>v Section 212 of the 
Code of the District of Columbia was not given to the petitioner at 
or before the appraisement of the touring car mentioned in the 
inventory filed by her. 

She avers the fact to he that such failure was due to the inad¬ 
vertence on the part of her counsel, hut that counsel advises her 
that he will take steps to have a reappraisement made and give 
notice to the petitioner thereof. 

Further answering said petition, respondent denies that the value 
of said touring car has in any manner been depreciated hy its being 
used hy respondent. She avers the fact to he that the appraisal 
of the said touring car represents its fair and reasonable market 
value. 

And having fully answered, respondent prays that the petition 
mav he dismissed. 

MARGARET PAYNE. 

GEO. P. HOOVER, 

Attorney for Respondent. 
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District of Columbia, ss: 


Margaret Payne, being first duly sworn, deposes and says that 
she has read over the foregoing answer by her subscribed and knows 
the contents thereof; that the matters and things therein stated of 
her own knowledge are true, and the matters and things therein 
stated upon information and belief, she beli-ves to be true. 

MARGARET PAYNE. 

Subscribed and sworn to before me this 5th day of April, 19*24. 

JOSIE A. GORMAN, [notarial seal.] 

Notary Public, D. C. 

(Endorsement: Answer of the respondent, Margaret Payne, to the 
petition of Wallace Payne. Filed Apl. 5, 1924. James Tanner, 
Register of Wills J). C., Clerk of Probate Court.) 

12 Upon consideration of the motion of Wallace Payne herein 

filed June 17, 1924, it is by the Court, this 30th day of 
June, A. I). 1924, 

Ordered that the subject-matter of the petition of the said Wallace 
Pavne, herein filed March 5, 1924. be and is hereby referred to the 

7 7 7 (y 

Auditor of this Court to ascertain and report to the Court whether 
the Administratrix has omitted to return in the inventories filed 
herein any part of the decedent's assets which came into her hands 
or with which she is chargeable and, if so, what assets are so 
omitted. 

A. A. HOE HUNG, 

Justice . 

(Endorsement: Order of reference to Auditor. Filed June 30, 
1924. James Tanner, Register of Wills 1). C., Clerk of Probate 
Court.) 
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The petition of Margaret Payne respectfully shows unto the Court 
as follows: 

1. The petitioner is a citizen of the United States and a resident 
of the District of Columbia, and files this petition as the surviving 
widow of John Robert Pavne, deceased. 

2. John Robert Payne, late a citizen of the United States and a 
resident of the District of Columbia, departed this life intestate 
on June 7, 1923, at the City of Washington, District of Columbia. 

3. The said John Robert Payne, deceased, left surviving him as 
bis solo next of kin and distributees, the petitioner, Margaret Payne, 
Ids widow, and Wallace Payne, Father of said John Robert Payne, 
a resident of the State of Virginia, having his place of abode at 
Crest Hill in said State of Virginia; that said surviving widow and 
father respectively are adults. 
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4. That said John Robert Payne, deceased, left no last will and 
testament to the hest of petitioners knowledge, information and 
belief, as your petitioner has made diligent search and inquiry in 
all such places and among all such persons as would be likely to 
disclose such last will and testament, if any such existed. 

5. That the said John Robert Payne, deceased, at the time of his 
death was not seized or possessed or any real estate whatsoever. 

(b That heretofore, to wit, on the 13th day of September, 1923, 
your petitioner, as the surviving widow of the said John Robert 
Payne, deceased, tiled her petition herein praying that letters of ad¬ 
ministration be issued unto her, and on the 14th day of Sep- 
14 tom her, 19*23, she was appointed administratrix and duly 
qualified by giving an undertaking as provided by the Code 
of Law in force in the District of Columbia. 

7. That in the Sixth Paragraph of said original petition pray¬ 
ing for letters of administration, purporting to set forth the personal 
estate of which John Robert Payne, deceased, died seized and pos¬ 
sessed, was erroneously listed, “One certain automobile, known as a 
Hupmobile, purchased on April 19, 19*23, for the sum of $1,225,” 
“One certain promissory note made by Wallace Payne, Jr., payable 
to the order of John Robert Payne, in the sum of $2,900,” and 
“One certain other promissory note made bv Frank F. Bell and 
Rose Bell, payable to the order of John Robert Payne in the sum of 
$500.” Petitioner states unto the Court that said automobile and 
said notes should not have been listed among the assets of the estate 
of John Robert Pavne, deceased, and were inserted there bv mis- 
take of this petitioner, who failed to fully inform counsel as to the 
title and ownership of said automobile and said notes. Petitioner 
avers that said automobile was purchased jointly by her and the de¬ 
cedent, her husband, with moneys belonging to them jointly and 
that said notes were given for money loaned by vour petitioner and 
her husband jointly, out of moneys belonging to them jointly and 
she is advised, and therefore avers that upon the death of her hus¬ 
band she became the sole owner of said automobile and said notes in 
her own right. 

Wherefore, the premises considered, petitioner prays: 


1. That said Paragraph Six of original petition he amended by 
striking therefrom the items hereinbefore set forth, namely, one 
automobile, one promissory note for the sum of $2,000, and one 
promissory note for the sum of $500, hereinbefore described, and 
that the records of the probate Court be amended and corrected in 
compliance therewith. 

2. That petitioner may have such further and other relief as the 

nature of the case may require and to the Court may seem 
15 just and proper. 

MARGARET PAYNE. 

JOHN R. SHIELDS, 

WM. H. HOOVER, 

Attorneys for Petitioner. 
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District of Columbia, ss: 

Margaret Payne, being first duly sworn, deposes and says that she 
has read the foregoing petition by her subscribed and knows the 
contents thereof; that the matters and things therein stated upon 
her peisonal knowledge are true and those stated upon information 
and belief, she believes to be true. 

MARGARET PAYNE. 


Subscribed and sworn to before me this 20th day of August, 1924. 

THEODORE COGSWELL, 

Deputy Register of Wills. 

(Endorsement: Petition to amend. Filed Aug. 20, 1924. James 
Tanner, Register of Wills I). C., Clerk of Probate Court.) 

16 Report of the Auditor. 

1. The above-entitled cause is before the Auditor under instruc¬ 
tions conveyed by the Court in its order of June JO, 1924. It is 
desired to set forth the following preliminary statements, preced¬ 
ing the findings and recommendations of the Auditor. 

2. Under date of September 14, 1922, Margaret Payne, the widow 
of John Robert Payne, deceased, was appointed administratrix of 
the estate of John Robert Payne, deceased, the order appointing her 
providing that she shouhl give an undertaking in the penalty of 
$2,500.00, conditioned for the faithful performance of the trust in 
her reposed. Thereafter, she proceeded to tile her inventories, as 
such administratrix. 

2. Ry inventory of appraised personal property, tiled February 
4, 1924, the administratrix charged herself with a 1922 Model 
Hupmobile Touring Car, of the appraised value of $450.00, and bv 
her inventory of money and debts due to deceased, tiled October 6, 
1922, the administratrix charged herself with the following: 

One promissory note, dated May 1. 1920, made by Wallace Payne, 
Jr., for $2,000.00, payable to the order of J. R. Payne, $2,000.00. 
(Interest at six per cent paid on said note to May 1, 1022). 

One promissory note, dated March 7, 1021, for $500.00, 

17 made by Frank E. Bell and Rose Payne Bell, payable to 
the order of John R. Payne, with interest at six per cent 

per annum, $500.00. (Interest due on said note from March 7, 
1921.) 

4. Under date of March 5, 1924, Wallace Payne, Sr., filed his 
petition in this cause. In this petition it is set forth that the peti¬ 
tioner, Wallace Payne, Sr., is the father and sole next of kin of 
John Robert Payne, deceased; that Margaret Payne, widow of the 
decedent and administratrix of his estate, as such administratrix, 
tiled herein two inventories purporting to contain a true statement 
of all the goods, chattels, moneys and credits of the deceased which 
are by law to be administered and which have come to her possession 
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or knowledge. The petition tlien sets forth that (lie petitioner is 
informed and believes and sr, avers that tlie inventories are not true, 
and that the said administratrix has concealed and has in her hands 
and has omitted to return, in either of said inventories, parts of 
said decedent’s assets which are and then were within her knowl¬ 
edge, the assets so omitted being particularly enumerated in the 
petition. 

5. The answer of the respondent, Margaret Payne, to the peti¬ 
tion of Wallace Payne, Sr., was filed on April 5, 11)24; and on 
August 20, 11)24, after the cause was referred to the Auditor under 
date of June 30, 1024, as above set forth, Margaret Payne tiled 
her petition to amend, and set forth the fact that under date of 
September 13, 1923, she, as the surviving widow of John Robert 
Payne, deceased, tiled her petition for letters of administration; 
that in the sixth paragraph of said petition for letters of administra¬ 
tion, which purported to set forth the personal estate of which 

18 John Robert Payne, deceased, died seized and possessed, 
there was erroneously listed “One certain automobile, known 

as a Hupmobile, purchased on April 19, 1923, for the sum of 
$1,225,” “One certain promissory note made by Wallace Payne, Jr., 
payable to the order of John Robert Payne, in the sum of $2,000, v 
and “One certain other promissory note made by Frank F. Hell 
and Rose Bell, payable to the order of John Robert Payne in the 
sum of $300.” The petition further sets forth that the said auto¬ 
mobile and notes should not have been listed among the assets of 
the estate of John Robert Payne, deceased, and wen* inserted therein 
by mistake of the petitioner, who failed to fully inform counsel 
as to the title and ownership of said automobile and notes. The 
petitioner avers that the said automobile was purchased jointly bv 
her and her husband with moneys belonging to them jointly, and 
that said notes were given for money loaned by the petitioner and 
her husband jointly, out of moneys belonging to them jointly, and 
she is advised, and therefore avers, that upon the death of her 
husband she became the sole owner of said automobile and said 
notes in her own right. 

(>. After due notice, ibis cause came on for hearing under date of 
June 30. 1924, and a further hearing was held on July 14, 1924; 
the testimony adduced at those hearings is herewith. The cause 
came on to be further heard under date of August 20, 1924. P>v 
agreement between counsel and tI k* respective parties, the testimony 
adduced at the last mentioned hearing was not transcribed, primarily 
with the view of saving expense. With respect to the testimony re¬ 
ported on August 20. 1924. but not transcribed, it is recommended 
that if any pailv in interest desires a transcript of said testimony it 
be furnished at the cost of the* party ordering it. Further- 

19 more, that the said testimony be transcribed in its entirety 

i/ • 

or not at all. 

(A). The Auditor now proceeds to state his conclusions as to the 
matters set forth in the petition of Wallace Payne herein tiled, as 
follows: 
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I. Check or proceeds of check from V. 8. Veterans’ Bureau, dated 
June 30, 1923, for $67.50 payable to the order of John Robert Payne. 

The evidence is convincing that this check was received by John 
Robert Payne, during his lifetime, and at his direction endorsed by 
Margaret Payne, and thereupon deposited for collection in the Stand¬ 
ard National Bank, in tho District of Columbia, in the joint bank 
account of the decedent and his wife. This, therefore, became a part 
of the joint account, and under the terms of the contract under which 
the money was deposited with the bank, it became the property of 
both the decedent and his wife, and on his death became the absolute 
property of his wife, the survivor. 

II. P ay due from U. S. Veterans’ Bureau for seven davs ending 
July 7, 1923, $31.50. 

The evidence is convincing that this sum has not been paid, and 
therefore, of course, the administratrix is not chargeable with same. 

III. Due from Mrs. Nancy F. Morris, mother of Margaret Payne, 
for money loaned to her by the decedent, $3,000. 

At this point, it is necessary that the Auditor set forth in some 
little detail the circumstances surrounding the bank account of the 
parties. It appears that at the time of the marriage of the decedent 
and his wife, the administratrix, Margaret Payne, the wife, was em¬ 
ployed and, in addition, had money of her own. The de- 

20 cedent at that time was not employed, although it appears that 
he did later secure employment, and it is probable that he 

had certain moneys of his own. although not large in amount. At 
the suggestion of the husband, the parties decided not to have separate 
bank accounts, hut concluded that it would he better for them to 
open an account with the bank, which account would he subject to 
the check of either party, the balance remaining at the death of 
one of the parties to become the property of the survivor. That this 
intention was carried out is too clear to admit of argument, as the 
bank account opened by the parties conclusively shows what the 
intention was. There was admitted in evidence before the Auditor 
the signature cards of the parties, which contained the following: 
“Joint Owners, payable to the order of either or the survivor, balance 
at the death of either to belong to the survivor.’’ This card was 
signed by John R. Payne and Margaret Payne. The said John R. 
Pavne having died before his wife, of course the balance in the 
account under the contract between the parties became the property 
of the wife. It is significant, touching the matter of the loan of 
$3,000.00 to Nancy F. Morris, that said note was made payable to 
the order of John R. Payne or Margaret Payne. It. therefore, clearly 
appears from the physical evidence in the cause that, not only was 
the balance in the joint account at the death of one of the parties to 
belong to the survivor, but it is equally clear, certainly in the case 
of the note of Nancy F. Morris, it was the intention of the parties to 
keep the note in the same class with the bank account: in other words, 
to make it a joint note payable to the order of either and on the death 
of one or the other the note to belong to the survivor. No other in¬ 
ference can properly be drawn from this note. 

21 IV. Due from Lem Morris for monev loaned to him bv 
the decedent in March, 1923, about $700.00 or $800.00. 
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In connection with this item, it is not unfair to Wallace Payne, Sr., 
the petitioner herein, to say that there is not the slightest basis for 
this claim, neither in law nor in fact. There appeared on one of the 
cheek stubs of the decedent and his wife a memorandum concerning 
a check made to the order of Lem Morris. An examination of the 
accompanying check, combined with a close study of the check stub 
pertaining thereto and the consideration of the testimony adduced 
before the Auditor, shows, beyond any doubt, that this unjust claim 
was predicated of a check for the sum of wren dollar* and (ifti/ cent* 
($7.70), issued to Lem Morris, the brother of Mrs. Margaret Payne, 
as a present to Mr. Lem Morris with which to buy a hat. for him- 
sel, in consideration of certain work performed by him for tho 
benefit of John Robert Payne and Margaret Payne, for which Lem 
Morris declined adequate compensation. It is convincing to your 
Auditor that this claim was made bv Wallace Pavnc, Sr., without anv 
evidence whatever on which towararnt the same; the only foundation 
thereof being mere hearsav. 

V. Balance due on a promissory note, dated October —, 1022, en¬ 
dorsed by Nathan Wartham, for about $2~>.00 or $20.00, on which 
about $8.00 was paid. 

There is serious doubt whether or not this note is collectible. Ilow- 
ever, it is convincing that the funds evidencing this indebtedness 
were drawn from the joint account, and it is a matter with which 
the (*state of John Robert Payne is not concerned. Manifestly, the 
^administratrix cannot be charged with anv cash received from 
22 the proceeds thereof. 

YI. Due from Standard National Bank about $700.00 or 

$800.00. 

As above stated, during the lifetime of ihe decedent, he and his 
wife had a joint account in the Standard National Bank, which, 
as above set forth, was payable to the order of either or the survivor, 
the balance being payable on the death of either to the survivor. 
This is a sufficient answer to the claim made by the petitioner 
"Wallace Payne, Sr. John Robert Payne having predeceased his wife, 
the balance under tlx* contract between the parties and the bank be¬ 
came the property of the wife, and the estate has no interest therein. 

YII. I>ue from Park Savings Bank. 

It does not appear that there were any sums due the decedent from 
the Park Savings Bank, therefore, the administratrix is not charge¬ 
able with anv such sums. 

* 

\ III. Due from other banks. 

The Auditor’s conclusions under YII above, applv to this item. 

IN. Bank stock or other interest in Standard National Bank, 
about $.700.00. 

Tho decedent did not at the time of bis death own any stock in 
the Standard National Bank, or have any interest therein other than, 
as above set forth, in a hank deposit there. 

X. Interest as stockholder or otherwise in other banks. 

It appears that the decedent during his lifetime, together with 
respondent, purchased out of their joint moneys 20 shares of the 
capital Mock of the Banking Trust and Mortgage Company. This 
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stock, represented by certificate No. 265 of this Company, was issued 
in the name of Mr. and Mrs. J. R. Payne. For the same 
25 reasons as given by the Auditor under subdivision III hereof 
relating to the money loaned to Mrs. Morris, the Auditor 
concludes that Margaret Payne in her individual capacity is the 
owner of said stock, and that the estate of John Robert Payne has no 
interest therein. 

XI. Moving Picture Stock, about $500.00. 

It appears that during his lifetime the decedent, with respondent, 
did purchase certain shares of stock in a moving picture venture, 
but this stock was sold during his lifetime, and at the time of his 
death he was possessed of no stock or any interest therein of any 
description. 

XII. Cash on hand at time of death of decendent. 

The evidence discloses the fact that the petitioner had in his pos¬ 
session at the time of his death the sum of $4.00 in cash, and it is 
contended by ihe administratrix that after his death this sum was 
used by her in connection with the expenses incident to his last ill¬ 
ness. Perhaps the better mode of operation would have been for her 
to tmn this money over to the estate and draw a check to reimburse 
her for the expenditures made. Recause of the small amount in¬ 
volved, however, the Auditor s conclusions are that she should not be 
chargeable with this sum. the uncontradicted testimony showing 
that it was used for the benefit of the decedent and his estate. 

XIII. XIV. XV. (hie open face gold watch. One closed face 
gold watch. One :» diamond snake ring. 

These articles are in the possession of the administratrix. They 
should be appraised and an inventory made covering the same. It 
appearing that these articles were of small value, and that it was 
the intention of the administratrix to distribute them among 
21 the next of kin of the decedent, no censure should attach 
to the administratrix for her actions in this connection, al¬ 
though. of course, it would have been better practice for her to have 
had the property appraised at the outset. 

XVI. One player piano and bench, worth about $550.00. 

The evidence is clear that this piano player was purchased hv the 
respondent, she having given in part payment therefor a piano which 
was her sole and separate property. The estate of the decedent has 
no interest hi this item. 

XVII. Household goods, including console table and mirror, 
chiffonier, chest, table. 1 chairs, chill'arohe, oval mirror. 2 day beds, 
2 rugs, kitchen table, refrigerator, etc. 

The evidence is clear that these articles were either purchased by 
Margaret Payne personally, or by her and her deceased husband 
jointly. Coming, as the articles did which were purchased jointly 
hv them, from money belonging to the two jointly, the Auditor is 
of opinion that these articles belong to Margaret Ravne, and the 
estate of John Robert Pavne has no interest therein. 

XVIII. Apartments Nos. 5 and 12 in “Maxwell Apartments/’ 
1110 Clifton Street, X. W. 


1-1 
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For 11 10 reasons given under subdivision 3 above, relating to the 
note of Nancy F. Morris, tlie Auditor concludes that this stock be¬ 
long- to Margaret Payne individually, and that the estate of John 

Robert Pavnc lias no interest therein. 

* 

7. W ilh respect to paragraph 3 of the petition of W allace Payne, 
Sr., filed March F>21. relating to the notice required by Section 
312 of the I). ('. Code of Paw, and relating to the llupmobile 
2d touring car. it a|)])ears that so much notice as was required 
by said Section 312 was, in fact, given, and for the reasons 
hereinafter stated, having to do with the ownership of the automobile, 
such notice is not considered necessarv bv the Auditor. 

t. • 

(P*t The Auditor now proceeds to state his conclusions in the 
matters set up in the petition of Margaret Payne to amend, filed 
August 20. 1021. 

I. One certain automobile, known as a llupmobile, purchased on 
April 10. 1023, for the sum of $l,22d.OO. 

It is claimed bv the administratrix that through error she in¬ 
cluded this item as an asset of the estate, whereas, as a matter of 
fact, the same belonged to the decedent and her jointly, and on his 
death the same became her property. The Auditor agrees with the 
contention of the administratrix. It appears that the matter of the 
purchase of this automobile was considered by the decedent and his 
wife f‘<>r some time: that the same was purchased with money belong¬ 
ing to them jointly, and was treated bv them as property belonging 
to them jointly. It is true that title to the automobile appears to 
have been taken in the name of John Robert Payne. The inten¬ 
tion of the parties, however, seems to be clear that the automobile 
was the joint property of 11 it* two, and the Auditor is of the opinion 
that leave -hould be given to the administratrix to amend so far as 
this item is concerned, it appearing that the same is really her 
proper! v. 

II. III. One certain promissory note made by Wallace Payne. 
Jr., payable to the order of John Robert Pavnc, in the sum of 
$2.P00.00. One certain other promissory note made bv Frank F. 

Hell and Rose Payne P>cll. payable to the order of John 
20 Robert Payne in the sum of $d()0.00. 

The Auditor finds that, in making the loan to Wallace* 
Payne*. Jr., in tin* sum of $2,000.00. the said fund came out of the 
joint account : loaning money from a joint account and returning 
it to tlx* same account does not change its legal status. Therefore, 
the proceeds of said note properly belong to Margaret Payne bv right 
of survivorship. 

In O'Connor v. Dunnigan. 143 New York Supplement. 373, money 
was deposited in a savings bank bv a husband and wife, and the 
account read: “Payable to Marv (hiilfovle or Joseph (luilfovle. Pav 
to either or the survivor of either." Held, that the form of the de¬ 
posit indicated an intent to create a joint ownership with the right of 
survivorship The Court said, in part: “It would Ik* preposterous to 
claim that an appropriation of personal property by one joint owner 
to bis personal use could div(>t the interest of the other joint owner 
or could in any way he presumed to have been by the consent of his 
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co-owner. In order to change tlie joint ownership which presump¬ 
tively existed defendant was required to show that the ownership 
of Joseph Guilfoyle (husband of decedent, Mary Guilfoyle) has been 
voliintarilv surrendered . 1 ' 

In the present ease there lias been no surrender of ownership of 
funds drawn out of tlie joint account for the purpose of loaning 
same, nor has there been any proof of such a contention. The con¬ 
clusion necessarily follows that by right of survivorship Margaret 
Pavne would be vested with the money drawn from the said joint 
account for investment in the notes hereinbefore mentioned. 

There was only one account, namely, said joint account hereinbe¬ 
fore specified, and the finding respecting the loan to Wallace Payne, 
Jr., is reiterated with respect to the promissory note made 
*27 by Frank K. Bell and Rose Payne Bell; namely, that the 
aforesaid Bell note, and any proceeds derived therefrom, 
properly belong to Margaret Payne bv right of survivorship. 

In view of the foregoing the Auditor recommends that the admin¬ 
istratrix he given permission to amend her petition and inventories 
to conform to the findings set forth in this report. 

8. In view of the issues raised, counsel for the respective parties 
tiled briefs with the Auditor: they accompany this report, together 
with the exhibits filed with the Auditor; the attention of the Court 
being particularly invited thereto. 

It. Before concluding the report the Auditor desires the record to 
show that, from a close observation of the demeanor of Margaret 
Payne while on the witness stand, your Auditor was impressed with 
her unequivocal testimony; her integrity of high purpose, and her 
willingness and desire to make a full disclosure of anv and all 
matters concerning the allairs of her deceased husband. 

10. It seems worthy of note that the only testimony offered on 
behalf of the petitioner herein was that of Mrs. Rossa Pavne. prin¬ 
cipally with respect to the alleged loan of seven hundred and fifty 
dollars to one Lem Morris: this was refuted by irrefragable evidence 
and the accompanying paid and cancelled check for xr.vrn if of far* 
and pftn rmtx, together with the stub pertaining thereto, speaks for 
itself. 

28 11. It will he remembered the cost incident to reporting 

and transcribing testimony, has been advanced on behalf of 
the petitioner, amounting to $44.-10. The administratrix has paid 
the Auditor's fee, amounting to $85.00, covering this report; the 
ultimate assessment of costs in connection with this cause to abide 
the final action of the Court. 

Oct. 23, 1024. 

Rcspectfullv submitted. 

II. L. DAVIS. 

A uditor Snprrrnr (Dart /). (\ 


(Endorsement: Report of Auditor Supreme Court I>. P. (Testi¬ 
mony taken filed herewith in bulky package, together with vouch¬ 
ers and kindred papers.) Filed Oct. 23, 1024. James Tanner, Reg¬ 
ister of Wills D. C., Clerk of Probate Court.) 
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20 Tlio Petitinner, Wallace Pavno, excepts to parts of the 

Auditor's Report herein tiled October 2d. 1024, which parts 
and the grounds of every such exception are as follows, viz: 

1. The findings in paragraph (>. A. I. (p. 4) that Margaret Payne 
was directed hv .John Robert Payne to endorse the cheek for $( 17 . 00 ; 
in paragraph 0. A. Ill (p. o) that the parties concluded and in¬ 
tended to have a joint account at the bank subject to tlie check of 
either, or of the survivor, of them and that this conclusion and in¬ 
tention was at his suggestion: in paragraph 7, B. I (p. 11) that 
the purchase of the automobile was considered by them and it was 
treated and intended by them as property belonging to them jointly. 

(iround of this exception: Said findings are based on the testi¬ 
mony of Margaret Pavne. a witness in her own behalf, in relation 
to transactions hv her with John Robert Pavne and as to dedara- 

i % 

tions by him. to which testimony the petitioner duly objected. 

2. The finding in paragraph (>. A. Ill (p. 7>) that the signature 
card was signed by John R. Payne and Margaret Payne. 

(Ground of this exception: The finding is unsupported by evidence 
and is contrary to the evidence. 

d. The findings in paragraphs (>. A. I. III. V, VI. VIII. X. XVII. 
Will, and in paragraphs 7 P>. I , II III. that each of the hank 
accounts was a joint account, belonging to Mr. and Mrs. Payne as 
joint tenants, and that upon his death she, as survivor, became sole 
owner of -uch account and of all property purchased by him and 
paid for out of such account and of notes for loans made out of 
such account. 

(hounds of this exception: Said findings are not supported by 
competent evidence and are contrary to the testimony, and con tarry 
to law 

dO 4. The finding in paragraph (>. A. 1. (p. 4) that the check 

for $(>7.o0 was deposited in. and became part of. the joint 
account. 

(Iround of this exception: The check was deposited four days 
after Mr. Payne s death, which terminated joint ownership of the 
account, if it ever was a joint account. 

7>. The findings in paragraph 7, P>. II. Ill (pp. 11. 12) that the 
proceeds of the notes for $2,000.00 and $.">00.00. payable to the order 
of John Robert Payne, belong to Margaret Pavne by right of sur¬ 
vivorship. 

(Iround of this exception : The finding is based upon the erroneous 
finding that the hank account was a joint account and is contrary 
to the intention of Mr. Pavne as shown by the evidence and on the 
face of the notes. 

(>. The finding in paragraph A. 7 (p. 10) that due notice of ap¬ 
praisal was given. 

(iround of exception: The finding is unsupported by evidence. 

L. A. BAILEY, 

J. WM. SHEA, 

Attorneys for W allace Payne, Excej/tant. 
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(Endorsement: Exceptions and brief as to parts of Auditor’s Re¬ 
port. Filed Nov. M, 1924. .lames Tanner, Register of W ills 1). C., 
Clerk of Probate Court.) 


Ml Upon consideration of the petition of W allace Payne, the 

answers of Margaret Payne thereto, the Auditor's Report and 
the testimonv adduced before Auditor under the order of reference 
to him and papers accompanying said Report and the Exceptions 
t<» said Report and argument of counsel, It is by tin* Court this 21st 
day of April, A. 1). 1925, Adjudged, Ordered and Decreed that the 
said Exceptions he and are hereby overruled; that the said Report 
he and is hereby approved, ratified and confirmed; and that the said 
petition bo and is hereby dismissed. The foregoing decree i< in lieu 
of the order herein dated March Mist, 192.’), which is hereby vacated. 

WILLIAM HITZ, 

J n. 


From the foregoing decree the petitioner, Wallace Payne, hv his 
attorney, is allowed an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia and the Appeal undertaking for costs shall Ik* in 
the maximum sum of $ 100 . 00 . 

W . 11.. .flintier. 


( Endorsement 
A pi. 21, 1925. 
Probate Court.) 
M2 


: Decree approving Auditor's Report, etc. Filed 
James Tanner, Register of W ills D. C.. Clerk of 

M enio. 


A|.l. 20, 192.").—Undertaking on Appeal ($100) approved and 
filed herein. Rill of Exceptions signed by Mr. Justice Hit/ Nov. 9, 
1925, nmir pm time. 


*>•> 
• >* > 


The petitioner, Wallace Payne, now appellant, is advised 
and so states that in and by tlu* decree of April 21. 1925, 
the Court erred as follows, viz: 


1. In overruling the 1st, 2d, Md and 5th exceptions to the Audi¬ 
tor's report. 

2. In approving the Auditor's report. 

M. In holding, contrary to the said 1st. 2d and Md exceptions, that 
Margaret Pavne, widow of the decedent, John Robert Pavne. was a 
competent witness as to the transactions with or declarations bv him 
during his lifetime. 

4. In holding, contrary to said 1st. 2d and 5th exceptions, that 
John Robert Payne and Margaret Payne had expressly declared that 
the bank accounts and other property in question were held, or to 
ho held, by them in joint tenancy. 

5. In holding that the Auditor’s report was sustained by compe¬ 
tent evidence. 

L. A. HATLEY, 

Ally. for Wallace Payne. 


IS 
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(Endorsenu nt: Assignment of Errors. Filed May 1A, 192A. 
.lame- Tanner. Register of Wills 1). Clerk of the Probate Point.) 

• 54 The Clerk of this Court, after settlement of the hill of ex¬ 

ceptions, will please prepare the transeript of record in this 
cause, including therein the following, viz: 

1. Petition of Wallace Payne, tiled March A, P424, (omitting 
verification ). 

2. Answer of Margaret Payne to said petition (omitting verifica¬ 
tion ). 

2. Order of June 20. 1024. 

1. Auditor's Report filed October 22, 1024. 

A. exceptions to Auditor’s Report (omitting brief). 

0. Decree of April 21, 102A. 

7. Memo, of fact and date of filing appeal undertaking and of 
settlement of hill of exceptions. 

S. Assignment of errors. 

0. This designation of record. 

L. A. HAILEY. 

Aft;/, for 1 Y all ace Payne. 

Received copy of foregoing May S. 102A. 


A fly. for Margaret Pay nr. 

(Endorsement: Designation of record on appeal. Filed May S, 
1 1)2 A. .lames Tanner. Register of* Wills D C., Clerk of tin* Prohate 
Court.) 

2A The clerk of this court, in preparing transcript of record 

in this cause, will please include therein, in its regular order, 
the following: 

1. The petition tiled in this cause on August 20. 1024, by Margaret 
Payne, praying leave to amend the original petition, also filed herein 
by Margaret Payne, praying for letters of administration and ap¬ 
pointment of herself as administratrix. 

WM. II. HOOVER. 

JOHN R, SHIELDS. 

Atlorurjfy for Margaret Pay nr. 

1 consent: 

L. A. HAILEY, 

Attorney for Wallace Payne. 

(Endorsement: Order requesting the insertion of Petition to 
Amend in transcript of record. Filed Oct. 1, 102A. .lames Tanner, 
Register of Wills D. C.. Clerk of Probate Court.) 
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Form No. 82. 


Supreme Court of the District of Columbia. Holding a Probate Court. 
District of Columbia, To wit: 

I, James Tanner, Register of N\'ills for 11 le District of Columbia, 
Clerk of tlie Probate Court, do herein* certify the foregoing pages, 
numbered from 1 to do, inclusive, to he true copies of the originals 
of certain papers on lile in the oflice of the Register of Wills. (Jerk 
of the Probate Court, in ease No. Ml,048 estate of John Robert 
Payne, deceased, wherein Wallace Pavne is appellant, and Margaret 
Payne is appellee, the same constituting a full, true and correct 
transcript of record of proceedings had in said cause according to 
the Designation of counsel tiled therein and made a part hereof. 

1 further certify, that the bond for appeal, in the penalty of One 
Hundred dollars, was duly filed by said appellant and approved by 
said Court on the 29th day of April, A. I). 192~>. 

In testimony whereof, I hereunto subscribe mv name and affix 

' # 

the seal of the said Probate Court, this 9th day of November, A. I). 
192"). 

| Seal Supreme Court of the District of Columbia. | 

JAMES TANNER, 

licyister of II 'ills for the District of Coin mbia. 

Clerk of the Probate. Court. 


♦ I i 


In the Supreme Court of the District of Columbia. Holding 

Probate Court. 

No. 31048. Administration. 

Estate of John Robert Payne, Deceased. 


Re it remembered: That before the Auditor of this Court, to 
whom was referred the subject matter of the petition of Wallace 
Payne, alleging omission of assets of the decedent from the inven¬ 
tories filed by the administratrix, evidence was adduced tending to 
prove that Margaret Payne, now administratrix, became the wife 
of John Robert Payne on September 19, 1919; that he then had a 
depositor’s account in his name with Park Savings Rank, com¬ 
mencing August 21, 1919, and ending November 23, 1919, at or 
about which time said account was changed under circumstances 
which were testified by Margaret Payne, in response to tjuedions 
propounded by Mr. Railev, counsel for petitioner, to be as follows: 

“Q. Mrs. Payne, you say in your answer to Wallace Payne's peti¬ 
tion that the moneys paid for this apartment were paid out of the 
“joint moneys of yourself and your husband, John Robert Payne? 
“A. Yes. 


*20 
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“Q. Do von refer to those- hank act-mints that we have been talk¬ 
ing about this morning? Were they paid out of those hank ac¬ 
counts? A. It was paid out of joint money, whether it was out 
‘•of the hank or cash in hand. 

“Q. It was joint money? A. Yes. 

“Q. Will you toll us how this money became joint money? I 
“want the fact to show it i< joint money is a conclusion of law. I 
“want to not the facts on which you make that claim. A. Wry 
“shortly after we were married, we went to the Hank, both of us, 
“and on our way to the Hank, I had the money, he said- 

“Mr. Hailey: I object to conversations. 

“The Auditor: Proceed. 


3S “Witness: As we were going to the bank, my husband 

“said ‘W hy have two accounts, let us put it together, it will 
“lx* easier for both of us; in case anything happens to me, you will 
“get it, and if anything happens to you. I will get it, and we will 
“have no trouble about it? Since then, we have never had anything 
“separate; the money was all together. 

“The Auditor: W as this in the presence of any witness? A. No. 

“Q. Did you discuss the matter in the presence of any official of 
“tin* hank? A. No: we asked for the card, and made the card out. ’ 

Mar garet Pavne also testified that at the time the said account was 
« * «. 

changed she had about $2,000 of her own money coming to her, 
which, from time to time, she deposited in the alleged joint accounts 
and that the decedent had about $3,000 of his own money, which 
went into tin* accounts; that two other accounts with the same hank 
were in the* names of J. K. Pavne and Margaret Pavne, one from 
December 24. 1010. to September 0, 1021, and the other from Sep¬ 
tember 0, 1021, to March 24, 1022. The hank hook evidencing the 
last mentioned account hears in three places a rubber stamp print 
reading “Pav to the order of either, at the death of either, Halance 
to belong to survivor.” That an account with Hanking Trust and 
Mortgage Company from April 0, 1022, to .July 11, 1923, was in 
the names of John U. Payne and Margaret Payne, joint owners, 
payable to the order of either or the survivor, halance at the death 
of either to belong to the survivor. That John Hubert Payne died 
on July 7th, 1023; that during the period of said marriage each 
of them was employed bv the United States and that since Novem¬ 
ber. 1010. they deposited their respective earnings in said hanks and 
that of the checks, paid by the said several hanks, some were signed 
by him in his own name and others were signed by her in her own 
name, and others, the majority, she signed “her name and his hot h” ; 
that the loans and purchases of the property involved in these pro¬ 
ceedings were made and paid for bv checks drawn on said hank 
accounts. 


On June 30th, 1024. the first day of the hearing before the Au¬ 
ditor, Margaret Payne, respondent, with counsel and witnesses ap¬ 
peared before the Auditor. The case could not be proceeded with on 
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tint day, but counsel for respondent asked permission to place upon 
the stand Margaret M. Quaid, an employee of the Banking Trust 
and Mortgage Company, out of order, to testify as to the bank 
records for the reason that there was a shortage of clerks at 
IV.) the bank on account of sickness and it would be inconvenient 
for her to return on another day, her testimony to be used 
on behalf of respondent, and respondent's counsel stating that he 
was only going to put on one witness. With Mr. Bailey’s consent, 
Miss Quaid took the stand and testified as to the bank records of the 
account of John Payne and Margaret Payne, opened April (5th, PJ22. 
I’pon completion of the examination of this witness, to obviate the 
necessity of her returning at a subsequent date and bringing with 
her the records of the bank relating to this account, counsel for the 
respondent called Margaret Payne, to the stand for the sole purpose 
of identifying the signatures upon the signature card produced by 
M iss Quaid, and the testimony of Maragaret Payne, so adduced by r 
her counsel on that day, together with the offer of certain evidence, 
to wit, a signature card, and objection and exception of petitioner's 
counsel thereto was as follows: 


“Q. Will you kindly state vour full name? A. Margaret Payne. 
“Q. Where did you reside in July, or prior to July 7, 1923? A. 
“II in Clifton Street Northwest. 

“Q. M ere you married? A. Yes. 

“Q. Is your husband now dead? A. Yes. 

“Q When did he die? A. July 7, 1923. 

“Q. What was his name? A. John Robert Payne. 

“Q. I might ask you when vou were married? A. September, 
“1919. 


a 

* * 


u 


“Q. I show you a card of the Banking Trust and Mortgage Com¬ 
pany and ask vou if vou have seen that before? A. Yes. I made 
out that card. 

“Q. Is the handwriting on that card your handwriting? A. Yes. 
“Q. Will you state what is in your handwriting? A. John R. 
Payne and Margaret Payne, 1419 Clifton Street X. W., April 0, 


“ 1922. 
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“Q. This card bears a stamp; I will ad< you if that was 
“put on at the time you signed the card? A. It was put on 
“at the time 1 signed the card. 


“The Auditor: Read what the rubber stamp sets forth. 

“Mi. Hoover: ‘Joint Owners, payable to the order of either or 
“the survivor, balance at the death of either to belong to the sur¬ 
vivor.' Signature: John R. Payne and Margaret Payne. Address: 
“1419 Clifton St. N. W. Date: April (>, 1922. Amount $7)0.00. 

“The Auditor: The statement impressed with the rubber stamp 
“was on the card before you signed it? A. No, it was put on at the 
“time. 

“Q. In your presence, after you signed the card? A. Yes. 


“Mr. Hoover: This John R. Payne, whose name is on this card, 
“is your deceased husband and the one we are inquiring about in 
“this case? A. Yes. 
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“Q. And you arc flu* administratrix of liis estate? A. Yes. 

“Mr. Hoover: We desire to offer lliis in evidence, if the Auditor 

‘‘please. 

“Mr. Ba i I cv: I ol> ject to it. 

“The Auditor: On what grounds? 

“Mr. Bailey: There is no evidence here showing that John Robert 
“Bayne was a party to any of these proceedings; that is the principal 
“objection. 

“The Auditor: The signature card is admitted, subject to ob¬ 
jection. and the Auditor will ride upon its relevancy and admissi¬ 
bility when the entire record is before him. 

“Mr. Hoover: That is all we care to do today.*’ 


Further hearings were postponed until July 14. 1924, at which 
time Mr. Bailey, counsel for petitioner Wallace Bayne Sr., began 
hi> examination of Mrs. Margaret Bayne, and proceeded to examine 
her relative to the subject matter and allegations of said petition, 
beginning by examining her in regard to her answer to the first 
item set forth in his petition, which was an item concerning a check 
for Sf>7..*>() alleged to have been received from the United States 
Yct< rails' Bureau, relative to which the stenographic transcript of 
record shows as follows: 

41 “Mr. Bailev: Mrs. Bavne, in your answer to Wallace 

“Bayne’s petition in this matter, you sav concerning the 
“cheek dated June JO. 1920. for $t>7.”>0, that that was received by 
“your late husband, John Robert Bayne, during his lifetime; that 
“is correct, is it? A. Yes. 

“Q. He died on July 7th of that year, did he? A. Yes. 

( Discussion off the record.) 

“Mi. Hoover: 1 object to this line of cross examination. 

“The Auditor: This line of testimony is admitted, subject to 
“objection, and the auditor will rule upon its relevancy and ad- 
“missihility when the entire record is before him, without prejudice 
“to the rights of the parties. 

(Discussion off the record.) 

“The Auditor: Broeeed under the Auditors ruling. 

“Mr. Hoover: Exception. 

“The Auditor: < banted. 


The next hearing was held August 20th, 1924, on which date 
Mr. Bailey continued his examination of the witness Margaret 
Bayne, at the conclusion of which counsel for respondent examined 
the said witness, and such examination was conducted as a cross- 
examination, and was so regarded bv said counsel for respondent 
and by the Auditor, hut Mr. Bailey for petitioner objected at the 
time that it was not a cross-examination, as follows: 

“Mr. Bailey: I object to the form of that question. 

“Mr. Shields: Whv? 

•/ 
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Mr. Bailey: I am objecting to that as a leading question, not a 
‘‘proper question. This is his client, and the fact that I examined 
“her does not necessarily make him a cross examiner and give him 
“all the rights to cross-examination. He is going outside the scope. 

“Mr. Shields. 1 have a right to cross-examine her. 

“The Auditor: You are maintaining the door has been opened 
to this testimony? 

“Mr. Shields: Certainly. 

«y 

“The Auditor: Counsel has not exceed- the bonds of cross ex¬ 
amination. Proceed. 

“Mr. Bailey: Exception. 

In response to questions propounded on August 20, 1924 
42 by counsel for respondent, Margaret Payne testified that sho 
did most of her husband’s business because he was sensitive 
in his hearing; that during the entire existence of the said accounts 
he had access to the books and very often checked up the bank 
accounts, and she exhibited the marks in the books where he had 
so checked them up; and that he was very careful and particular 
about his money, especially savings. 

Also, on August 20. 1924, during the said examination of Mar¬ 
garet Payne by counsel for respondent, and prior to the testimony 
last above quoted (lines 12«S to 14S inclusive), the following took 
place: 

“Mr. Shields: At the time von were married, did von have a hank 

•' 7 «, 

“account ? 

“Margaret Payne: Yes. 

Q. And did he have a bank account? A. Yes. 

Q. After the marriage, what took place with regard to the bank 
“account? A. Very soon after we were married, we were talking 
“over what we had, and he said- 

“Mr. Bailev: I do not think the witness should go into conversa- 
“tions with the decedent. 1 think this is the case which comes 
“within the statute. If she tells us what was done, we can accept 
“that, and maybe that would help us. 

“Mr. Shields: She is explaining the contract which was entered 
“into let ween them as to the bank account. She is producing the 

“contract orallv. because there never was but an oral contract. 

* 

“Mr. Bailey: The law has placed a seal upon her lips. 

“Mr. Shields: That does not apply to this case at all. 

“Mr. Bailey: There is danger in going into these things. 

“Mr. Shields: There is a petit ion tiled here stating that this prop¬ 
erty which was put in and claimed by this lady should have been 
“put in as the estate’s. She is explaining why it is not put in as the 
“estate’s property; that the property belonged to her. I have a 
“right to cross-examine her as to that. 

“The Auditor: Let the witness answer the question, subject to 
“objection, and the auditor will rule upon its relevancy and admissi¬ 
bility when the entire record is before him. This will be the gen¬ 
eral ruling in regard to this line of testimony. The Auditor is 


“< 
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“seeking 11 1 <* trutIi mid facts in the cast*, and that would seem to be 
“applicable to the line of research. 

“Mr. Hailey: Exception. 


“Mr. Shields: The question 1 ask you is regarding the 

42 “hank account. You had a hank account in your name 

«/ 

“and he had a hank account in his name? A. Yes. 

“Q. That was immediately after the marriage? A. Yes. 

“Q. W hat change was made after you were married a short time? 
“A. \Ye were going to the bank. I had some money to put in and 
“he was going with me. and he suggested that we should put it all 
“together, which would make it easier for both of us. If anything 
“happened to him it would he mine, and if any thing happened to 
“me it would 1 e easier for him. 


At the conclusion of such examination by counsel for respondent, 
Mr. Hailey again examined the witness, and propounded further 
questions to some of which counsel for respondent objected as being 
improper re-direct examination. To further sustain the issue in 
his behalf, petitioner called as a witness one Francis I), Payne, 
who was cross-examined by counsel for respondent, and at the con¬ 
clusion of his testimony, Mr. Bailey announced “That is all, 'That 

V • 

is the Plaint ills cast*. That is all the evidence 1 care to introduce, 
I close." Whereupon counsel for respondent moved to dismiss the 
petition. No further rulings were made by the Auditor other 
than herein set forth relevant to the matters of these exceptions, and 
the Auditor duly filed his report which is in the record. 


In response to questions propounded by Mr. Bailey, counsel for 
petitioner, upon her first examination hv him on July 14th, 1924, 
Margaret Payne testified in substance that the account in the name 
of herself and John K. Payne with the Hanking Trust and Mortgage 
Company was opened by heron April 0, 1922; that John H. Payne 
was not with her at the time she opened the account, but had ordered 
her to do it and to do it in that way; that .$.’> 0.00 (not $07..’>()) was 
deposited by her on that day; that she could not say whether it was 
hers or his; that it came from one or the other of their salaries, and 
it was all the same with them; that they were both employed, he 
receiving $100.00 a month and she $120.00. 


By decree of April 21, 1020, the Court overruled the exceptions to 
the Auditor's report and dismissed the petition, from which decree 
the petitioner has taken an appeal. 

44 On the 10th day of June, 1920, the petitioner duly sub¬ 

mitted this bill of exception in duplicate and prayed the 
Court to settle and sign the same and cause the same to he made a 
part of the record, which after amendment by the Court, is accord¬ 
ingly done this 9th day of November, 1920, nunc pro tune. 

WILLIAM HIT/, 

Justice. 
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45 [Endorsed:] No. 31048, Adm. Estate of John Robert 
Payne, deceased. Bill of Exceptions. (Duplicate hereof 
filed in Supreme Court J). C.) 

Endorsed on cover: District of Columbia Supreme Court. No. 
4391. Wallace Payne, appellant, vs. Margaret Payne. Court of 
Appeals, District of Columbia. Filed Nov. 10, 1925. Henry W. 
Hodges, clerk. 
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